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An estate plan is a collection of documents – usually a will, durable power of attorney for finances/health care, and a directive to physicians – that protect you and your assets in case of disability or death.  Because estate planning can be complicated, we strongly encourage you to seek legal advice.
 
WILL AND PROBATE BASICS
 A Will is like a road map for your surviving heirs and beneficiaries to follow. It shows them what to do with your assets and how you want your property, your children and your pets cared for. In the Will, you will appoint someone you trust to serve as your personal representative and if necessary, trustee and/or guardian.
NO WILL 
If you die without a Will, you have died “intestate.” When you die intestate, your assets are divided up according to state law, which prioritizes your heirs and beneficiaries. In other words, not having a will means that you lose the chance to say what you want to happen with your assets. Washington law also requires that the court appoint an administrator (usually a close relative if you are not married) to oversee the distribution of your assets if you die intestate. The administrator of the estate may have to post bond and ask permission of the court before doing anything with your estate. If you have a Will that says who you want as your personal representative, your Will should give that person all necessary powers and allow them to act with complete authority, without court intervention and without bond.
Though surviving partners can ask the court to treat a decedent’s property as though it were community property under the Committed Intimate Relationship doctrine, it is far easier to simply use estate planning tools and documents to state how you want your assets distributed after your death.





What is probate?
Probate is the legal process of taking care of a person’s assets (cash, stocks, real estate, vehicles, other valuables, etc.) and liabilities (taxes, debts, etc.) after death. The lawyers and court fees related to probate are paid by the estate before it is divided among the heirs. Having a Will does not mean that you can avoid a probate. Compared to other states, probate in Washington State is relatively easy if you have an estate plan.
 
PREPARING A WILL
 • Bequests: First and foremost, you’ll need to think about who you want to receive your assets if you die. This could be one person, several people, or even a charity. If it is several people or charities, you can give a percentage of your estate to each person or entity instead of a specific amount of money. Since the value of an asset can change constantly, and it is not possible to know how much your estate will be worth at the time of your death, using percentages can be easier.
You may have certain belongings that you would like to give to specific people. These items are typically referred to as “tangible personal property,” which may include furnishings, vehicles, boats, jewelry, collections, tools, artwork, and anything else you can see, touch and move. It does not include real estate or mobile homes (if they are attached to the property,) checks, debts owed to you, bank accounts or other monetary deposits, documents of title, or securities.
Tangible property does not have to be included in your Will. Rather, you can write up a separate document that clearly identifies what you are giving and to whom and keep it with your will. You can even change this document after your will is executed, but you’ll want to sign and date separate written wishes.
 
• Appointing a personal representative: In your Will, you’ll be able to name who you want to be your personal representative. The personal representative carries out the instructions in your will and deals with all assets and liabilities in your estate, ultimately distributing your assets as you have instructed. Typically, spouses/partners name each other as personal representative and designate a back-up in case that person is unable to act as the personal representative at the time of your death.  Anyone convicted of a felony cannot serve as a PR.
 
• Appointing a guardian: Whether or not you and your spouse/partner are the legal parents to your children, you should seriously consider designating a legal guardian for them in your Will. If your children have a surviving legal parent, that parent will have full custody and responsibility of the children when you die. If there is no surviving legal parent, the court will look to your Will for the appointment of a legal guardian for your children. So, if you and your spouse/partner have children but your spouse/partner is not a legal parent, you can specify in your Will that you want your spouse/partner to become the children’s legal guardian at your death. It is a good idea to list an alternate person in case the first person you name is not able to care for the children. It will still be up to a judge to decide who will be your child’s guardian.
 
• Providing for your children: If you have children but are not their legal parent, your Will is the only way to ensure that they will get anything from your estate. In addition, you may want to establish a trust for the benefit of your children and name a trustee in your will. A trustee is someone who manages assets in a trust, and a beneficiary is the person(s) who can use the funds from the trust. You will have the ability to decide how the payments from the trust are made and how often, and can name someone you feel comfortable managing money for your children as the trustee. This is often a trusted family member or a professional with experience handling financial affairs, such as a financial planner.
  
WHAT A WILL WON'T COVER
In Washington, assets pass from one person to another either by court process or by contract. The Will only covers assets that do not pass by contract. Assets passing by contract may be referred to as “non-probate property,” “property passing by contract,” or “property passing outside probate,” and may include:
1. Life Insurance: Life insurance policies have designated beneficiaries as part of the policy, and any payments are made according to that designation.
2. Retirement Benefits and Annuities: There are two types of retirement benefits and annuities:
· Qualified retirement assets (QRAs) include 401K plans, 403(b) annuities, and IRAs. Because the rules for QRAs are complex, do not put “my estate” or “my personal representative” as the beneficiary of your retirement plan, and do not leave it blank. 
· Non-qualified retirement assets include but are not limited to Roth IRAs and other purchased annuities.
3. “Pay on Death” (POD) Designations: If you have an account with a financial institution, you can choose a beneficiary of that account. The financial institution will give the account to the beneficiary when you die. You can also pass on U.S. savings bonds this way.
 
4. Joint Tenant with Right of Survivorship (JTWROS) Assets: The word “tenant” in this case means “owner.” All forms of property can be owned as JTWROS in Washington, including real estate, stocks and bonds, mutual funds, and accounts with financial institutions. An asset can have more than two joint tenants. The letters “JTWROS” will appear after your names on the title. If you own assets as joint tenants with a right of survivorship, then the surviving joint tenant becomes the owner of the property after you die. It is important to understand that owning property in this manner means all joint tenants can treat the property as his or her own property, the property might be available to debt collectors, and unrestricted ownership of the property will go to the other joint tenant when you die. No other heirs or family member will have rights to that property.
 
5. Trust Assets: If you are the beneficiary of a trust during your lifetime, then the trustee will dispose of trust assets as directed by the document creating the trust.  It is very important to review how all of your assets are titled to ensure that they will be distributed according to your wishes when you die. Many couples like to be on titles together to show that they are both equal owners. You must be careful, however, when you change titles to property as there may be tax implications.

 What is a Revocable Living Trust?
Some couples choose to form a Revocable Living Trust (RLT) so they can avoid probate. Because the trust owns your assets at the time of your death, the assets pass privately under the trust rather than through probate in the court. Trusts must be set up properly, require on-going management by a trustee, and are generally more complicated than Wills. Trusts may be helpful, however, if you own real property in other states or if you want to keep the transfer of your property very private.
 
OTHER ESTATE PLANNING DOCUMENTS
 
• Durable Power of Attorney for Health Care and Finances: A durable power of attorney is a document that says who you want to be in charge of your financial affairs and health care decisions if you can’t make decisions for yourself. (This person is called an attorney-in-fact.) If you become unable to make these kinds of decisions and you don’t have a durable power of attorney, the court must appoint a guardian at the request of a family member or friend. This court process can be very expensive and can sometimes cause problems between family members.
 
A durable power of attorney for health care allows your attorney-in-fact to make medical decisions on your behalf. She or he will be able to work with doctors and other health care providers to make sure that you receive the kind of medical care you need and would want. This document also allows you to appoint someone to make health care decisions for your children in the event you are not able to.
 
A durable power of attorney for finances allows your attorney-in-fact to manage your property and financial affairs. You can specify the types of powers she or he would have. An attorney-in-fact is usually not allowed to make any changes to your estate plan.
 
If you are appointing the same attorney-in-fact for both health care and finances, you can draft just one document. You’ll want to seek the advice of an estate planning lawyer to help you decide the best approach for your situation. 
  
• Health Care Directive: A health care directive, which is also called a “directive to physicians” or a “living will,” is a document that typically specifies which types of life support you would like given or withheld and under what circumstances. Without this, a health care provider may be required to, or may decide to, provide on-going care, potentially leaving you on life support indefinitely. Health care directives can be drafted either generically for those without a history or medical conditions, or can be very specific to address known health care concerns.
 
Usually, spouses and registered domestic partners can make these decisions if there is no health care directive in place. A health care directive can relieve your partner or family from having to argue over or wrestle with these very difficult decisions.
 
IF YOU MOVE TO A DIFFERENT STATE
Laws vary from state to state, so as a general rule you should have your estate plan reviewed by a local lawyer if you move from one state to another to be sure that your property will pass according to your wishes.
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Estate Tax
States have different laws concerning taxes. Additionally, our state and federal estate tax laws are complicated and may or may not apply to your estate at the time of your death. You should consult an estate planning lawyer or tax professional about your specific situation.
